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HE Lords have had occaſion, ſome years ago, to hear a 
good deal of debate upon the import of a. Tailzie made by 
James Gordon of Carleton, in the year 1684, by which april 15. 
he diſponed his eſtate to the heirs-male of his own body; ” 
whom failing, to John Gordon third ſon to Mr. William Gordon of 
Eatlſton; whom failing, to Nathaniel Gordon of Gordonſtoun ; 
whom failing, to James Maitland, and the heirs-male of their bodies, 
and their keirs-male ſucceſſive; whom failing, to any other perſon 
he ſhould name, and the heirs-male of their bodies; and failing ſuch 
nomination, to return to his own heirs-male whatſoever 5 which 
all failing, to his neareſt heirs and aſſignies whatſoever. By this 
Tailzie, the heirs were limited, not to ſell, burden, alienate, or con- 
tract debts above the equal half of the value of the eſtate, under the 
uſual reſolutive and irritant clauſes anne a8 in caſe of contravention. 
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Upon 


Dec. 12. 


1702. 


June 14. 


1725. 


June 21. 
1749 · 


Nov. 21. 


1753 


1 
Upon the death of James Gordon without iſſue-male, John Gor- 
don, the perſon firſt called, having predeceaſed him without iſſue, 
Nathaniel Gordon, the next ſubſtitute, entered into poſſeſſion of 
the lands, and in 1702 expede a general ſervice as heir of tailzie to 
James Gordon, but without reciting the irritant and reſolutive 


clauſes contained in the Tailzie. Nor was the Tailzie ever com- 


pleted by infeftment, or recorded in the we „ by the 


act 1685. 
In 1725, Alexander Gordon, eldeſt ſon of Nathaniel, intermarried 


with Mrs. Grizel Gordon, daughter to his couſin Sir Alexander 
Gordon of Earlſton, and ſiſter to Sir Thomas the Purſuer: And, in 
the contract of marriage, his father Nathaniel reſigned the eſtate of 


Carleton and his other lands, in favour of Alexander and his heirs- 
male to be procreate of that or any ſubſequent marriage; whom 
failing, in favour of Alexander, his heirs and aſſignies whatſoever. 
The ſaid Nathaniel and Alexander Gordons having contracted 
conſiderable debts, which, with the growing annual - rents, exceed- 
ed the value of the lands, ſundry adjudications were led by the 
Creditors, and a proceſs of Ranking and Sale was brought; during 
the dependence of which, both Nathaniel and his ſon Alexander 
died, and Alexander Gordon, the ſon of the ſaid Alexander, having 
been made a party to the proceſs by a diligence founded upon the 
Tailzie made by James Gordon in 1684, inſiſted, that the eſtate 
could not be carried off by the debts of his father and grandfather, 
contrary to the limitations in the Tailzie: But the Lords found, 
That, by the conception of the Intail, the perſon contraveening 
forfeits for himſelf and his heirs; and therefore it is not competent 
to Alexander Gordon, the ſon of the alledged contraveener, to 
object to the debts upon the eſtate of Carleton. 
But thereafter, upon compearance of William Gordon writer to 
the ſignet, ſecond ſon of Sir Alexander Gordon of Earlſton, who 


Was ae to plead the objection, as being one of the Tailzier's 


heirs-male whatſoever, the caſe was reported by the Lord Ordi- 


nary; and the n Repo nr the F wo founded upon the 
oy 3; Act 
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act of parliament 1685, and found, that the heir in poſſeſſion 
might lawfully contract debts to the extent it of the half of the value 
© of the eſtate.” 

Some years after theſe proceedings, Sir Thomas Gordon of Earl- 
ſton, elder brother of the ſaid William Gordon, thought fit to raiſe 
a proceſs of Declarator of Irritancy againſt the ſaid Alexander Gor- 
don his nephew, intending thereby to carry off one half of the eſ- 
tate, both from his nephew the apparent heir, and alſo from the 
_ creditors of his father and grand the former poſſeſſors of the 
eſtate. 

In this proceſs, Sir Thomas, after reciting the Tailzie 1684, 
ſubſumes, That John Gordon, the firſt ſubſtitute, having died un- 
married, and James Maitland having alſo died without heirs, the 
* ſaid Nathanie] Gordon, the next ſubſtitute, made up a title to the 
© tailzied eſtate, ſerving himſelf heir-male and of proviſion to the 
ſaid James Gordon the tailzier, but did not inſert in the ſervice ard 
retour any of the qualities of the Tailzie, or irritant and reſolutive 
© clauſes therein contained. And the ſaid Nathaniel Gordon did 
further, in expreſs contradiction to the ſaid Tailzie, and to the 
directions given by the act of parliament 1685, in the contract of 
* marriage execute betwixt Alexander Gordon the eldeſt fon and 
Mrs. Grizel Gordon, with his conſent, as abſolute proprietor 
and unlimited fiar of the ſaid eſtate, diſpone the ſame to the heirs 
* of the marriage; whom failing, to his own heirs and aſſignies; 
and that on theſe titles, the ſaid Nathaniel and Alexander aon 18, 
and each of them, did contract debt far above half the value of 
the tailzied eſtate, whereby the ſame was adjudged and evicted from 
* them and cach of them, and a proceſs of ranking and fale now 
depends at the inſtance of their creditors, in order to have the eſ- 
* tate judicially ſold for payment of their debts ; ſo that the faid Na- 
© thaniel and Alexander Gordons have, for themſelves, on the fore- 
« ſaid Tailzie and act of parliament 1685, forfcited their right and 
© intereſt to the ſaid lands and eſtate, and are to be totally ſecluded 
* therefrom, in the ſame way as if they were naturally dead.” 


And 


1 
And therefore concludes, That it ſhould be found and declar- 
* ed, that the ſaid Nathaniel and Alexander Gordons, and each _ 
of them and their heirs, have, in manner above-mentioned, forfeited 
their rights and titles to the taijzied lands of the ſaid eſtate ; and 
that the fame does now fall, accreſce, and belong to the Purſuer, 
as the next ſubſtitute, and that he has the ſole juſt right and in- 
* tereſt to the ſame, and may be ſerved accordingly, heir-male and 
* of tailzie, to the ſaid James Gordon the tailzier, or any of the 
* heirs called by the foreſaid tailzie to the ſucceſſion of the fore- 
* faid lands and eſtate, without any regard to the heirs of the ſaid 
Nathaniel and Alexander Gordons, in the ſame way as if they 
* were naturally dead : And that Alexander Gordon, eldeſt fon and 
heir of the ſaid Alexander, the forfeited perſon, ſhould be found 
and declared, not only to have no right nor intereſt in the faid 
« eſtate, but alſo decerned to renounce and denude himſelf in fa- 
* your of the Purſuer, and his heirs of the ſame omni habili modo 
© quo de jure, in manner directed by the ſaid bond of tailzie.“ 
After which follows a concluſion of mails and duties againſt the 
tenants. 
In this Proceſs, Alexander Gordon, the De fender, PO ob- 
nope to the Purſuer's title, the Lord Coalſton Ordinary, Found, 
That before the action proceed, it is incumbent on the Purſuer to 


inſtruct his own title, by proving that he is the next ſubſtitute in the 
« Tailzic after Nathaniel and Alexander Gordons; but found it 


competent to bong ſuch proof in this Proceſs without the neceſ- 
« ſity of a ſervice." 

After this, a Condeſcendence was given in by the Purſuer, of his 
propinquity to James Gordon the maker of the Tailzie; and on ad- 
viſing this Condeſcendence, without any objeAion made on the 

July 27. Other ſide, the Lord Ordinary e the Purſuer s title and de- 


1759. cerned. 
Soon after, compearance was made for James Murray of 


July 5. 
1758, 


Aug. 9. 


1759- Broughton, who produced his intereſt, being a minute of ſale en- 


il 
Api! 15* tercd into betwixt the deceaſed Alexander — his father, and 
the 


1728. 


1 


whereby, for a price therein mentioned, Mr. Gordon became 
bound to diſpone to Mr. Murray certain lands therein mentioned, 
being parts of the eſtate of Carleton, with abſolute warrandice. 
Upon which minute of ſale, and alſo for payment of ſeveral debts 
due by Nathaniel and Alexander Gordons, extending to the accu- 


mulate ſum of 4331. Sterling, the ſaid Alexander Murray did, in 


1735, obtain a Decreet of Adjudication of the lands of Carleton, 
againſt the ſaid Nathaniel and Alexander Gordons ; and, in 1745, 
obtained a Charter under the Great Sealupon the faid Adjudication, 


on which he was infeft. 
Upon theſe titles Mr. Murray inſiſted that he was entitled to the 


the deceaſed Alexander Gordon, then younger of Carleton, 


property of the lands fold by the minute of fale, and to the other 


lands in payment of the debts adjudged for, and that his right 
could not be impeached upon the Tailzie 1684, which was a la- 
tent deed that did not appear in any record, in reſpect that his au- 


thors, Nathaniel and Alexander Gordons, poſleſt the eſtate upon 


titles of property independent of the ſaid Tailzie. 
| The titles he condeſcended upon, were Adjudication at the in- 
ſtance of George Fullarton of Dreghorn, of the eſtate of Carleton, 
from the heirs-portioners of the deceaſed James Gordon, as law- 
fully charged to enter heir to him, in payment and ſatisfaction of the 
accumulate ſum of 2445 J. 3. 4d. Scots: And upon this Adjudi- 
cation Dreghorn did, ſoon after, obtain a Charter under the Great 
Seal, upon which he was infeft, and his infeftment duely recorded. 
Another Adjudication was led by John Martin writer in Edin- 
burgh, againſt the heirs of Carletons for the accumulate ſum of 


808 /, Scots. 
And a third Ao was led by Mr. George Room, for ihe 


accumulate ſum of 4512 /. 


The Adjudications at the inſtanceof F ullarton of Dreghorn, 


and John Martin, were conveyed to Nathaniel Gordon in the year 
1711; and the other, which was the largeſt, had been acquired 


by him in the name of John Gordon of Garrery, his Truſtee, in 
B | March 


1702. 


Jan. 29. 
1761. 
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| March 23 March 1702, before he made up any other title to the lands; 


and as theſe adjudications, with the annualrents falling due thereon, 
were equal to the value of the lands before they came into the per- 
ſon of Nathaniel Gordon, they fell naturally to be con ſidered by 
third parties as his titles of poſſeſſion: The Adjudication at Dreg- 
hocn's inſtance was completed by Charter and Safine in 16933 j 
and this was the only infeftment by which the eſtate was taken out 
of the hereditas jacens of James Gordon; for the Tailzie he made 
in 1684 continued Jatent, until it was founded on by Alexander 
Gordon the preſent appareni-heir, long after the Adjudications led 
by the creditors, in order to oppoſe the Proceſs of Ranking and 
Sale brought at their inſtance. It was not publiſhed either by in- 


feftment, or record, o as any third party could be interpelled 
by it. 


As the eſtate had been taken out of the birediterj 5 jacens of James 


Gordon the laſt proprietor, by Adjudications equal to the value, and 


Charter, and Saſine under the Great Seal, as far back as 1693; 
and Nathaniel Gordon, who had all theſe titles in his perſon, had 
conveyed the eſtate as an unlimited fee to his fon Alexander, in 
1725, in his contract of marriage with Mrs. Grizel Gordon, ſiſter 
to Sir Thomas Gordon the Purſuer ; Mr. Murray of Broughton 
could have no ſcruple to lend him the ſums for which he was af- 
tetwards obliged to adjudge the lands, nor to enter into a minute 
of fale with him, for a part thereof, in 1728: And therefore, 
it was contended, in behalt of the Defender, his heir, that the di- 
ligence led upon theſe titles behoved to exclude the Proceſs of 
Irritancy brought againſt Alexander Gordon, by Sir Thomas his 
uncle, and Mr. Gordon his fon, as the neareſt heirs of Tailzie. 
The Lord Coalſton, Ordinary, pronounced the following Inter- 
locutor; The Lord Ordinary having again conſidered this Repreſen- 
tation, with the Auſeuers, Replies, and Duphies, and other writings 
in Proceſs, in reſpect, that Nathaniel Gordon, the heir of Tailie in 
the eſtate of Carleton, did not inſert the prohibitory, irritant and re- 


folutive clauſes in the 280 of his retour, and afterwards made up 


titles 
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titles to the ſaid eſtate, by purchaſing in Aljudicationt, led for pay- 

ment of the Tailzier*s debts, upon which charter and infeftment had 

follawed, as far back as the year 169 3; and in reſpect, that Alex- 

ander. the ſon of Nathaniel, did, in like manner, poſſeſs upon titles 

which contained no limitations ; Finds, That the bond of Tailzie 

1684, upon which no infeftment had followed, and which had never 
been recorded in the Regiſter of Tailzies, cannot militate againſt 
creditors or purchaſers, contracting bona fide with the ſaid Natha- 

niel and Alexander Gordons ; Repells the Obje&ions to Barton- 

hols Adjudications, and the conveyance thereof in favours of Na- 

thaniel Gordon, in reſpect of the Anſwers ; And, in reſped it is not 

denied, that the bonds and other vouchers of debt, which are the 

grounds of Broughton's Adjudication, were granted for true, juſt, 

and onerous cauſes ; and that the price mentioned in the minute of 
ſale, between him and Alexander Gordon, was equal to the full va- 

lue of the lands; FIN DS, That the Adjadication led in implement 

thereof, and for payment of the debts due by Nathaniel and Alex- 

ander Gordons, is effetual againſt the Purſuers, the next heirs 

of Tailzie, as if no ſuch Tailzie had been made. 

Againſt this Interlocutor the Purſuer gave in a Repreſentation; . 
and the Lord Ordinary, upon conſidering the ſame, with Anſwers 
and Replies, made Aviſandum to the Lords, and appointed parties 
to give in Informations. What follows is humbly offered in behalf 
of the ſaid: James Murray of Broughton. 


In the firſt place, It will occur. to your Lordſhips, That. the 
ground upon which the Interlocutor is laid, is one of the moſt eſta- 
bliſhed principles in law, and indeed one that is eſſentially neceſ- 
fary for the ſecurity of purchaſers and creditors, the great object of 
the law of this country ; Namely, that whoever: contracts with a 
perſon, who ſtands. in the right of lands by unlimited titles, cannot 
be affected by any object ion ariſing from an intail which does not 
not appear upon record. This was the chief inconvenience which 
naturally occurred when the legiſlature firſt thought of introducing 

Tailzies 


Dec 8. 1124. 
Williſon 
contra Cre- 
ditors of 
Dorater. 


C13 


Tailzies into this country, That third parties might be inſnared by 


theſe new limitations propoſed to be laid on property, if the ut- 


molt care was not taken, that they ſhould be ſo clearly publiſhed as 


no mortal could be ignorant of them, who did not wilfully ſhut his 


eyes. | 
For this purpoſe, the law appointed uo publications, one in the 
inveſtiture of the lands, which conſiſts of the charter and ſaſine 


in which it required the irritant and reſolutive clauſes to be fully in- 
groſſed: And beſides this, it alſo required a ſeparate publication in 
a ſpecial regiſter appointed by the ſtatute to be kept for that pur- 


poſe, in which every one might ſee at firſt view what eſtates were 


limited, ſo that they could. ſafely truſt the proprietor upon the faith 
of them, as free of any limitation, even without looking into their 


titles. 
The law was not ſatisfied with one of thoſe publications; both 


were made neceſſary, It declares, That ſuch tailzies ſhall only be 


allowed, in which the irritant and reſolutive clauſes are inſert in the 


charters and inſtruments of ſaſine, and the original tailzie produced 


before the Lords of Seſſion, and the proviſtons and conditions, with 
the irritant and reſolutive clauſes, recorded in manner therein men- 
tioned; and it is only upon performance of both theſe conditions, 
that the ſtatute declares the ſame to be real and effedual againſt 
creditors, compriſers, adjudgers, and other ſingular ſucceſſors. 

And accordingly the ſtatute has always been fo conſtruCted, 
that one of theſe publications could not be ſufficient againſt third 
parties without the other. In the caſe of the creditors of Callar- 
der of Dorater, the irritant and reſolutive clauſes were fully ingroſ- 
{ed in the titles of the heir with whom the creditors contracted; 
but the Tailzie was not recorded in terms of the act 1685, and the 
Lords found, That the Tailzie not being regiſtrate in terms of the 


act of parliament, cannot prejudge the creditors. And more lately, 


in the caſe of the creditors of Sir Kenneth M-Kenzie, who ſtood 


iufeft in the eſtate of Cromarty, under ſtrict, prohibitive, irritant and 


reſolutive clauſes, and contracted large debts, and after his death, 
Sir 


T1 

Sir George his ſon and apparent heir contracted ſtill more debts, 
upon all which the creditors inſiſted in diligences againſt the eſtate. 
The next heir of Tailzie objected to their diligence, as contrary 
to the /imitations and irritancies which appeared from the inſeft- 
ment: But your Lordſhips found, That the diſpoſition and Tailzie 
of the lands and eſtate of Gromarty in 1695, whereupon infeſtment 


followed, having never been recorded in the regiſter of Tailzies, as is 


directed by the ſtatute 1685, can have no effect againſt the onerous 
creditors upon the ſaid eſtate, who have affected the ſame by proper 
diligence ; and the decree was affirmed by the Houſe of Lords ; 
and in purſuance thereof, the eſtate was judicially ſold by this Court, 
and the price applied in payment of debts due by Sir Kenneth 
McKenzie, who ſtood infeft under the irritancies, and Sir Gcorge 
his ſon, who was apparent heir in the ſaid infeftment. 

And as theſe reſtrictions laid upon proprietors will not be effec- 
tual againſt creditors, though they appear from the infeftment, if 
they are not allo infert in the particular regiſter kept for that pur- 
poſe, ſo, e converſo, though they are inſert in that regiſter, yet, if 
the Tailzie is not completed by infeftment, no creditor or third 
party is bound to notice it, if the heir has any ſeparate citle to the 
eſtate independent of the Tailzie. So it has been always adjudged 
by your Lordſhips, when ſuch caſes occurred, particularly in the 
Tailzie made by Patrick Oliphant of Bachilton, in December 1729, 
by which he himſelf was limited, as well as the after-heirs, from 
alienating or contracting debts beyond a certain extent. Though the 
Tailzie was duly recorded by your Lordſhips authority, in July 
1730; yet, as no infeftment was taken upon it, the creditors, who 
had contracted with him after his powers were exhauſted, were 
found intitled, after his death, to have decrees, againſt the heir and 
the eſtate, for payment of their debts, becauſe, though the Tailzic 
was on record, yet it was not completed by infeftment, and when 
the law requires two publications to make Tailzics eflectual againſt 
creditors and ſingular ſucceſſors, the Court cannot exclude them from 


O payment 
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contra Lord 
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payment of their debts, if both the conditions required ar are not duly 
_ obſerved. 

And therefore, as no one of theſe publications can be effectual 
without the other, it muſt follow, à fortiori, that when a Tailzie 
is not publiſhed in either of the ways the law preſcribes, it cannot 
have effect againſt creditors, but they may affect the eſtate upon a- 
ny other title ibat was in the perſon of their debitor, in the ſame 
manner as if the Tailzie had not been made. If, indeed, the Debi- 
tor has no other title in his perſon, but a diſpoſition of lands granted 
ro him by the proprietor under reſtrictions, Creditors may be affec- 
ted by them, though not recorded, as was found by the Houſe of 
Lords, in the caſe of the Tailzie of Weſtſhiels, in reſpect there is 
no ot hei title in fuch caſe, upon which the creditor could poſſibly 
contract; but whenever the debitor is poſſeſſed of another title, it 
cannot be doubted that creditors may ſafely contract upon the faith 
of the unlimited title that is in their debitor, and reſt ſecure upon 
the ſtatute, that no Tailzie, which does not appear in any of the 
records thereby preſcribed, can have effect to their prejudice in 
the recovery of their debts. | 

Ts apply this to the preſent caſe ; Every one who looked at the 
records behoved to ſee, that the only infeftment by which the lands 
of Carleton were taken out of the hereditas Jacens of James Gor- 
don, was the infeftment upon the charter under the Great Seal in 
1693, proceeding upon the adjudication deduced at the inſtance 
of George Fullarton of Dreghorn ; they muſt alſo have ſeen, upon 
looking into the records, that other adjudications were led for accu- 
mulated ſums, which, with intereſts, did, in a few years, exceed 
the value of the lands. And they ſaw theſe diligences all conveyed 
to Nathaniel Gordon, the neareſt heir-male of the laſt proprietor, 
who had deceaſed without iſſue. It is no uncommon. thing for 
heirs to make up titles to their predeceflors Jands by expired dili- 
gences; eſpecially when compleated by charter and infeftment; and 
therefore creditors could have no reaſon to ſuſpeRt that there was a 


Tailzic 


| 3x } 
Tallzie lying lurking in the defunct's charter -cheſt, which dig not 


appear from any infeftment nor in any record. 


On the contrary, they had great reaſon to believe, that Nathaniel 


Gordon was not laid under any ſuch fetters, When they ſaw that in 
his ſon Alexander's contract of marriage with Mrs. Grize] Gordon, 
ſiſter to the Purſuer, who was himſelf a remoter heir-male of the 
defunct, he difponed the lands ſimply and abſolutely to his ſon and 
his heics-male of that or any other marriage; whom failing to lis 
heirs and aſſignies whatſoever, without the leaſt mention of any 


Tailzie, or of any limitation or reſtriction ro which he could be 


ſubjected with reſpect to theſe lands. 

Upon theſe unlimited titles, the deceaſed Alexander Murray of 
Broughton, had no reaſon to ſeruple to lend money to the ſaid A- 
lexander Gordon, or to enter into a minute of ſale with reſpect 
to a part of theſe lands, as he accordingly did in the year 1728; at 
leaſt, if the Adjudications in Nathaniel's perſon were properly led, 
and the debts juſt and onerous, he had no reaſon to ſuſpect danger 
from a latent Tailzie, lying in the charter-cheſt of the defunct, 
who had left his eſtate ſo burdened; and as the Adjudications, Char- 
ter and Infeftment were then near forty years old, and had never 
been ſubjected to any challenge, there was a natural proſpect, 
that in a few years every objection againſt them would be remo- 
ved by preſcription. 

In the preſent caſe, no objection lies ales to the form of the 
Adjudications, or to the debts upon which they are led; tho? in the 
| firſt debate before the Lord Ordinary, the Purſuers mentioned 
ſome trifling objections to one of the adjudications, which were re- 
pelled by his Lordſhip's interlocutor of 29th January 1761; yet in 
their Repreſentation againſt that Interlocutor, they do not pray for 
a review of that part of it, but lay their plea upon other grounds; 
and therefore the adjudications are to be conſidered as 3 
able rights of property, in the ſame way as if Nathaniel Gordon had 
been infeft upon a diſpoſition from the proprietor ; and as, in that 
caſe, it would be impoſſible that his creditors, or ſingular ſucceſſors, 

could 
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could be affected by a Tailzie, which appeared upon no record, 
the creditors and purchaſer, who contracted with Nathaniel and his 
ſon, muſt be equally ſecure againſt it in the preſent caſe. 

It was argued in behalf of the Purſuers, 1920, That the defence 
* pleaded for Mr. Murray was very unfavourable, as being foun- 
* ded upon the expired legal of an adjudication led for no greater 
* ſum than 2445 J. 37. 4d. Scots, upon which he would endea- 
© your to evict the whole eſtate, both from the heirs and creditors 
of the defunct; That ſuch adjudications for ſmall ſums are rare- 
ly ſuſtained, even after an expired legal, to evi the abſolute pro- 
« perty okan eſtate ; more eſpecially, as in this caſe, there was no 


© infeftment taken after the legal expired, nor any decreet of decla- 


* rator of the expiry.” And it was alſo ſaid, * That Nathaniel Gor- 
don had no ſort of title to the eſtate of Carleton, but through the 
« Tailzie made by the deceaſed James Gordon in 1684; That he 
was a remote relation, whom the defunct thought fit to prefer, 
© jn his ſucceſſion, to the Purſuer and his father, who were his 
© neareſt heirs: And therefore, as Nathaniel and his ſon had con- 
© trayeened the conditions, under which they were called to the 
* ſucceſſion, they are juſtly excluded from it in favour of the Pur- 
© ſuer, whoſe right ought not to be diſappointed, by claims raiſed 
* on old deſerted diligences acquired by remoter heirs, whom the 
« defun&t thought fit, by his Tailzie, to prefer to the Purſuers, 
the neareſt heirs.“ 

But if the adjudication 1693 is Fable to no objection, it muſt 
be held in law a good title of property in the lands, after the legal 
is expired, and much more after the expiry of ſix times that peri- 
04 ; and it mult be held to be abſolutely unexceptionable, as the 
objections made to it were repelled by Interlocutors in January 


1761, and no application made to review that part of the Interlo- 


cutor. The law requires no new infeftment to be taken after the 
legal, nor any declarator to be brought. A declarator zihil novi ju- 
ris tribuit ; but only Geclares the irredeemable right which had, 


fe 


it 89 


5e jure, nocrued to the adjudger by the expiry of the time limi- 


ted for the reverſion. 


In this caſe the Defenders right does not ſingly lie upon the 


expiry of the legal of Dreghorn's adjudication; there are other 
two adjudications, which, when the accumulate ſums are compu- 


ted, with the intereſt due hefore they were acquired by Nathaniel 


Gordon, or had attained any poſſeſſion, or could recover any pay- 
ment, will be found to exceed the value of the lands. In ſuch 
a caſe, tho? objections could be made to the form of the diligence; 


yet your Lurdſhips would ſuſtain the title. When there is any 


one adjudication formal enough to ſupport an expired legal, and 
other diligences, tho? leſs formal, led upon juſt debts near to the 

value of the lands; your Lordſhips, in ſuch caſes, do always give 
the full effect to the legal title, when thus ſupported. by equity ; ; 


and refuſe to open the expiry of the legal. 


In a late Proceſs at the inſtance of William Murray of Clar-- 1740. 


don, . againſt Sir Alexander Murray and his creditors, the Purſuer 
inſiſted in an improbation of Sir Alexander's titles to the lands. 
He produced only two old appriſings, to which ſome objections 
were made that did not appear of great importance: But as the 


accumulate ſums in both was no more than 1214 /. Scots, about 


three years rent of the lands, a loud complaint was made, that 
the property of the lands ſhould be carried off upon the legal for 
ſuch a trifle : But i: having been anſwered, That there were dili- 


gences led at the ſame time for debts to the value of the lands, 


tho? liable to informalities, your Lordſhips ſuſtained the expiry of 


the legal of theſe ſmall appriſings, and found them a ſufficicnt title 


of property in Sir Alexander to exclude the Purſuer's action. 
And as to what is ſaid of Mr. Murray's intention to evict the 
_ eſtate from the other creditors of the deceaſed Nathaniel and Ale- 


xander Gordons, it is a plain miſrepreſentation of the caſe : 


His 


adjudication is led in implement of the minute of fale betwixt his 
father and Alexander Gordon; and, when it is ſuſtained, the price 


muſt be paid to the creditors of Alexander and his father. 
D 


It is 
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-alſo led for payment of debts due to his father by Alexander and 
Nathaniel, of which a part has ſince been received by the Defen- 


«cr, out of other funds belonging to them, conform to a Conde- 


ſcendence produced in Proceſs; and he only claims the balance 
due to him, in concurrence with the other creditors. ; and as the 
total ſum of their debts do far exceed the value of the lands, the 


plea now infiſted on for Mr. Murray, upon the unlimited titles 
in the perſon of Nathaniel Gordon and his fon Alexander, will 
be equally available to all the other creditors. So, che true ſtate 
of the queſtion is, Whether the value of the eſtate ſhall be applied 
towards payment of the debts due by Nathaniel and Alexander 


Gordons; or, if the half of it ſhall be evicted both from their 
ereditors and from their deſcendants, and carried off by the Pur- 


ſuers, upon this Declarator of Irritancy brought againſt the fon of 


Alexander, on a fault committed not by himſelf, but by his father 


and grandfather. 
The claim ſet up for the Purſuer, as the neareſt heir to- ES Es de- 


ecaſed James Gordon the Tailzier, who would have ſucceeded by 


law to the feſtate if the Tailzie had not been made, is altogether 
without foundation. The relation appears to ſtand thus, by docu- 
ments produced in Proceſs, or referred to in the Record. John 


Gordon of Earlſton had three ſons, who had iſſue deſcended of 


their bodies, Alexander, William, and David; Alexander, the el- 
deſt, was great-grandfather to Sir Thomas. Gordon the Puiſuer ; 
William, the ſecond ſon, married the Heireſs of Carleton, from 
whom that ſmall eſtate deſcended to her ſon, James Gordon, the 
maker of the Taizie 1684: David, the youngeſt ſon, was the 

father of Nathaniel, by whom, and his ſon Alexander, the debrs 
were contracted, which the Purſuer wants to exclude. by this De- 
clarator of Irritancy. It is obvious, That Nathaniel, the nephew 
of William Gordon, by his yourpgeſt brother David, was the lineal 
heir-male both to William, and to his ſon James the Tailzier, pre- 


ferably to any deſcendent of his eldeſt brother Alexander. 


4. 
FL 


1 

It was alledged for the Purſuer, That the lands of Carleton 
© ought to be conſidered as conqueſt in the perſon of James, and 
* conſequently would have fallen to the heirs of bis eldeſt uncle 
Alexander, and not of his youngeſt uncle David.“ But this is evi- 
dently a miſtake: The lands of Carleton, which deſcended toJames 
by his mother, were undoubtedly heretage in his. perſon, as much 
as if they had devolved to him by ſucceſſion from his father; and, 


upon the deceaſe of James, if he had made no ſettlement, beho- 


ved to devolve as heretage to the deſcendents of his father's young- 
er brother David, and not to thole of his elder brother Alexander. 
And therefore, when James was to fettle rhe ſucceſſion by a 
Tailzie, upon his heirs-male, it is evident, That Nathaniel Gor- 
don was his neareſt heir-male, failing thoſe of his own body; and 
that the Purſuer ſtands in the - charaQer of a remoter heir- male, 
as well by the courſe of Law, as by the conception of the Tailaie; 
and conſequently, che aim of this Declarator of Irritancy is to e- 
vict the eſtate from the neareſt heir-male, and his deſcendents, 
upon a. contravention not incurred by himſelf, but by his father 
and grandfather, in ſettling the lands, in the contract of marriage 
1725, wilhout taking any notice of the Tailzie. Such penal ir- 
ritancy inſiſted on by a remoter heir, to the excluſiou of the neareſt 
line, called both by Law and by the Sett/ement, ſurely deſerves 
no favour; eſpecially, -when it is founded on a contract of marri- 
age entered into with the Purſuer's own filter, and when it tends 
to the excluſion and forteiture, not only of the neareſt heir at law, 
but elſo of all the juſt and onerous creditois of his predeceſſors. 
It was contended fur the Purſuer, That Dreghorn's adjudica- 
tion having been led in 1693, the legal did not expire till the 
1703; and, in 1702, Nathaniel Gordon made up his title to 
© the Tailzie by a general ſervice: In conſequence of which he 


« was bound to prevent the expiry of the legal; and, tho? he af- 


ter wards acquired both this and Martin's adjudication in 1717, 
« yet he could not take advantage of the legals which were allow- 
<q to expire through his own fault. On the contrary, the debts 


were 
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DL 
* were extinguiſhed confuſione; and as he had no other but a perſonal 
y right, every objection that was competent againſt him, muſt alſo 
de competent againſt his creditors, who had no reaſon to truſt 
him upon the faith of the Record, when he was not infeft; and 
* conſequently cannot plead the benefit of the N of the legal, 


* more than he could have done.“ 
The clauſe in the Tailzie upon which the Purſuer pleaded, 


That the heirs were bound to redeem: the adjudication within the 
legal, follows immediately after the nomination of A e and is 


in theſe words: 
* They, and each of them that fo enjoys the benefit af my ſaid 


* eſtate, noways breaking, altering, or innovating the foreſaid 
* Tailzie, and order of ſucceſſion, nor ſelling, wadſetting, impig- 
* norating, or anyways away- putting, either legally, or conventi- 
* onally, my ſaid lands and eſtate foreſaid; nor granting any annu- 
* alrents, or yearly duties forth thereof; nor contracting debts, 
nor doing any other deeds, directly or indirectly, above the e- 
« qual half of the full value thereof, whereby the ſame may be 
« appriſed, adjudged, or otherways evicted in law from them, or 
any of them, in prejudice of the foreſaid Tailzie; but prevent, 
* debito tempore, all inconveniencies whatſomever, that anyways 
may occaſion the eviction of my ſaid eſtate, and extinction of the 
« ſaid Tailzie; wherein if they, or any of them, and their heirs 
and ſucceſſors in time coming, ſhall anyways failzie or contra- 
veen in any point or article hereof ; Then, and in theſe, or any 
of theſe caſes, all ſuch facts, acts, and deeds fo done, or to be 
done, contrary, or prejudicial hereunto, are hereby declared, not 
only to be void and null in all time thereafter, without declara- 
© tor to follow thereupon ; but alſo the perſon, or perſons, ſo 
* contraveening, each of them, and their heirs foreſaid, ſhall 
from thenceforth loſe and amit, my lands and eſtate above ſaid, 
and hail] benefit thereof, and be totally ſecluded therefrom in 


* all time thereafrer.? . But 


1 

But, in anſwer to the above Objection, it will firſt occur to 
your Lordſhips, that this clauſe does not prove what the Purſuer 
would infer from it, not even againſt Nathaniel Gordon the Sub- 
ſtitute in the Tailzie. The import of the clauſe is to prohibite the 
heirs under an irritanncy, either to alter the ſucceſſion, or to ſell 
the lands, or contract debts, or do any other deed, above the half 
of the value, whereby they may be adjudged or evicted; and, if 
ſuch deeds are done, chey are bound to prevent the conſequences 
of them from extending ſo far as to occaſion the eviction of the 
eſtate, or extinction of the Tailzie. It is plain, the clauſe applies 
only to deeds done by the heirs of Tailzie to affect the eſtate, but 
has no vie w to any diligences done for the Tailzier's debts. This 
appears both from the antecedent and ſubſequent parts of the 
clauſes above-recited. The facts and deeds done contrary there- 
to, are declared to be void and null: This cannot apply to the 
omiſſion of purging an adjudication not led upon the heir's own 
dced ; and the forfeiture of the deſcendents of the perſon contra- 
veening, would be equally improper to apply to ſuch omiſſion. 
The Purſuer would have it ſuppoſed, that a year had interveened 
betwixt Nathaniel Gordon's ſervice in 1702, and the expiry of the 
legal of Dreghorn's adjudication in 1703 ; bur the fact is, that Na- 
thanieP's general ſervice bears date the 12th December 1702, and 
the legal of Dreghorn's adjudication expired upon the 18th 
January 1703); ſo it could not but be thought extremely rigorous 
to forfeit Nathaniel and all his deſcendents, becauſe he did not re- 
deem the adjudication in the ſhort ſpace that interveened betwixt 
theſe two periods. Had a Proceſs of Irritancy been brought for ſo 
lender an omiſſion, it is believed your Lordſhips would not have 
liſtened to it, unleſs it had been ſupported by an expreſs proviſo in 
the Tailzie: Here it is ſubmitted, that the clauſe has no ſuch import; 
that it refers only to diligences led for the heir's debts, where the 
eviction depends upon his own deed, to which only the irritancy 
of the deed, as well as the forfeiture of the contraveener's deſcen- 


dents, can with any propriety be applied. 
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And tho? the Tailzie in the clauſe, reſerving power to the gfanter 
to ſell or diſpone the lands, contract debts and leave legacies, or to 
burden and diſpoſe of them in whole or in part, and to grant all writs 
and evidents requiſite, adds, That the heirs of Tailzie and proviſion 
ſucceeding and enjoying the benefit of his eſtate, ſhall by their a-- 
ceptation thereof, be holden and obliged to pay, fulfill and obſerve 


the ſame in all points, and to relieve his heirs of Tailzic not enjoying 


the ſamen ; yet this is no other than an exegetick clauſe, which 
is annexed to every reſerved faculty in order to make the debts 
effectual to the creditors; but it is never underſtood to preclude the 
heir either from being relieved of the debts out of the defunct's 
moveables, or, failing theſe, from getting relief out of the tailzied 
eſtate. No man is preſumed to tailzie any further eſtate than what 
truly belongs to him; in ſo far as his lands are burdened with debts 


to that extent, it does not belong to him but to his creditors. Their 


diligence mult ſubſiſt and affect the lands, and the heir cannot be 
bound to extinguiſh the ſame, unleſs the defunct had I: ft him other 
effects for that purpoſe, without which it is a thing by him altoge- 
ther impreſtable, and will not be preſumed to be required of him. 

And therefore, as this Tailzie contains no Irritancy upon the 
heir's right, in eaſe of his not purging adjudications led for the 
Tailzier's debts, nor even in caſe of his poſſeſſing the eſtate upon 
any other title, the objection pleaded for the Purſuer fails in the 
firſt letting out. If a Tailzier contract debts, he ought to lay aſide 
funds for their payment, or oblige his heirs to redeem them un- 
der an irritancy, otherwiſe the law muſt take its courſe. He can- 
not reſtrain the effect of his creditors diligence; if they are obliged 
to deduce adjudications, and the legal expires, the property of the 
lands adjudged 1 Is by law velted in the creditor, if the diligence js 
Fable to no objection. So was the property veſted in Dreghorn in 
January 1703, to be communicated with any other creditor who 
had done equal diligence ; and it is untenable to plead, that the 
debts of a Tailzier are extinguiſhed confuſtone, by being acquired by 


an heir of Tailzie. This plea has eas dy been over-ruled by your 
L Lordſhips 


[9] 


Lordfhips as oft as the caſe occurred, particularly,” in the late caſe 


of Pittrichie, where the debts were only perſonal; much leſs Dee. 1. 17514 


William Gora 


can it be pleaded i in the caſe where the creditor had before acquired don contra I 


a property in the eſtate by his diligence, whether redeemable or ny Mait 


irredeemable. 
In the preſent caſe, the objection does not at all apply, as the right 


was become irredeemable in the perſon of Dreghorn many years 


before i it was tranſmitted to Nathaniel Gordon; and as no obliga- 


tion was laid upon Nathaniel by the Tailzie to purge or extinguiſh 
the diligence, fo the right tranſmitted to Nathaniel, behoved to 


ſubſiſt in his perſon in the ſame manner it was before veſted in the 


perſon of his author. 
2d0, et ſeparatim, If it were PTY that the above clauſe in 


the Tailzie, bound the heirs to purge adjudications led for the 
Tailzier's debts under an irritancy ; yet this could have no effect 
againſt third parties until the irritancy was declared, much leſs 
when the Tailzic itſelf was not known. If a creditor had been 
to ſearch all the records from one end to the other, he could not diſ- 
cover this Tailzie. It appeared from no infeftment, nor was it to 
be found in the regiſter appointed by the ſtatute; both which are 


declared neceſſary to make it effectual againſt creditors. The only 


infeftment that appeared on the lands, after the death of James 
Gordon, was Dreghorn's infeftment in 1693, which had carried the 


irredeemable property long before any of the creditors contracted 


with Nathaniel or Alexander Gordons. It had ſubſiſted thirty- 
five years, as the only title to the lands upon record, before the de- 
ceaſed Broughton entered into the minute of ſale with Alexander, 
and there appeared no ground from any record to ſuſpect that he 
was under a reſtraint or limitation. 

The Purſuer pretended, that the NathaniePs general ſervice in 
© r702, which refers to the Tailzie L604; ought to have been a 
« ſufficient interpellation to the creditors.” But as long as the 
ſtatute 1685 continues to be the rule, creditors cannot be found to 


be interpelled by general retours, did they contain ever ſo expreſs a 


reference 


[ =] 

ference to the Tailzie. The only two interpellations which the 
law admits of, is the Saſine of the heir in poſſeſſion, and the Re- 
giſter of Tailzies ; and even one of theſe is not ſufficient without 
the other, as has hw already proved: So it mult appear very ex- 
traordinary to maintain, that creditors are to be forfeited of their 
debts on pretence of a Tailzie that did not appear in either of 
them. 

24h, The reference made in the general ſervice 1702, could 
have had no effect, tho? it had been inſert in the heir's Saſine. 
The reference is as follows, uod Nathaniel Gordon de Gordon- 
ſton, eſt legittimus et propinquior heres Tallie et proviſtonis, dict. 
quondam Jacobi Gordon de Carleton, ſecundum jus Tallie per illum 
Cconceſr. de data 15. die menſis Aprilis, et 13. die menſir Maii, 1684, 
et 4. die Maii, 1688, per quod dict. Jacobus Gordon, pro cauſis in- 
ibi fpecificat. cum et ſub oneribus, reſervationibus, pr oviſionibur, 
conditionibus, qualificationibus, et reſtrictionibus, inibi mentionat. 
dedit, conceſſit et diſpoſuit, c. This reference is clearly not in 
terms of the ſtatute, and would not have availed though it had 
been inſert in a faſine. The ſtatute requires, that the irritant and 
reſolutive clauſes ſhould be inſert, whereas this reference does not 
ſo much as ſhow that the Tailzie contained any irritant or reſolutive 
clauſe. Such general reference was inſert in the Viſcount of Gar- 

July 28. nock's ſaline; but your Lordſhips found, that the general re- 
vie) of ference in the ſaſine is not ſufficient to interpell creditors, according 
Garnock fo the act 1685, and will always find ſo in every like caſe ; ſo 
contra ReirS this retour ought not to have been mentioned as an 9 

intail. 

to creditors. 

The Purſuer did alſo refer to the caſe of PA eſtate of Weſt- 
ſhiels, © where the limitations in a perſonal Tailzie, were found 
« effefual againſt the creditors of Sir Robert Denholm, tho? the 
« Tailzie was neither regiſtrated nor completed by infeftment.” 
But the ground of that deciſion has been already mentioned; Sir 
Robert Denholm had no title whatever to the lands, but this per- 


| ſonal Tailzie; he was noways apparent heir to Sir William the 
Tailzier; 
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Tailzier; the eſtate was deſtinated to two heirs-portioners, of 
which Sir Robert's mother was one, and was then alive; had Sir 
Robert been apparent-heir of the inveſtiture, the creditors might 
have truſted him upon his apparency, as was found both by this 
Court and the Houſe of Lords in the caſe of the creditors of Sir 
George M*Kenzie, the apparent heir of Sir Kenneth M*Kenzie of 


July 17. 
1740. 


Cromarty, whole diligences were found to affect the eſtate, tho? affirmed in 


the ircitancies were tals inſert in his father Sir Kenneth's infeft- 
ment, in reſpect the Tailzie had not been recorded. 

Or had Sir Robert been poſſeſſed of any other unlimited title, 
as Nathaniel Gordon was in this caſe, it ſtill leſs could have been 
pleaded, that a perſonal Tailzie, which appeared from no record, 
could affect creditors who contracted upon the faith of ſuch unli- 
mited title. — Bur as Sir Robert had no ſort of title, either real 
or perſonal, or apparency, but ſingly the title made by Sir William 
Denholm, which deprived him of any power to burden the lands, 


and reduced him in effect to the ſtate of a liferenter, the decree, 


which even in that caſe was given here in favour of the creditors, 
was altered in the laſt reſort. It is evident this judgment cannot 
apply to any caſe where there is a ſeparate title in the perſon of the 
debitor that is ſubject to no limitation. 


And with reſpect to the laſt part of the argument, upon which 


the Purſuer ſeemed to lay ſome ſtreſs, viz. That no infeftment 
had been taken upon this ſeparate right in the perſon of Natha- 
niel- Gordon, or his ſon Alexander; and therefore, the late Mr. 
Murray of Broughton could not be ſaid to purchaſe from Alex- 
ander upon the faith of the records, as he ſaw no infeftment in 
his perſon or his father's: he acquired only upon the faith of a 
« perſonal right, and muſt be liable to all perſonal objections a- 
* gainſt his authors, and particularly, that they were bound by the 
Tailzie to extinguiſh this adjudication.“ It has bcen already 


a 


an appeal, 
June 17 40-1. 


obſerved, that there is no obligation laid on the heirs by this 


Tailzie to redeem or extinguiſh any adjudication Jed for the 


Tailzier's debts; and if ſuch obligation were ſuppoſed, it could | 


not 1 to an adjudication which had expired in the perſon of the 
F | ſtranger 


[ 22 


ſtranger creditor long before it was conveyed to the heir of 


Tailzie: that adjudication having once become an irredcemable 


rizht of property in the perſon of the adjudger, was tranſmiſſible 
by him to any fingular ſucceſſor, and, if liable to no objection, be- 
hoved to evict the lands from all the heirs of Tailzie, in favour of 
the adjudger infeft, and thoſe who derived right from him. 
Nor could it be of any moment in ſuch cafe, Whether infeft- 
ment was taken by the party to whom the adjudger bad diſponed 
the lands or not. If the irredeemable right was veſted in Dreg- 
horn, if he has diveſted the hereditas jacens of James Gordon of 
the property of the lands, that property muſt be tranſmitted to any 
perſon to whom he conveys it, independent of any claim of James 
Gordon, or his heirs, whether of Tailzic, or any other. If the 
lands had been diſponed by Dreghorn to A. by A. to B. and by 
B. to C. tho' no infeftment was taken till they came into C's 
perſon ; yet the full property is veſted in him, and no objection 
can lye againſt C's right from any perſonal obligation which A. 
or B. the intermediate authors, could have come under with reſpect 
to the lands. It is equally undeniable, that C. purchaſes upon the 
faich of the Records, as that A. did; he ſaw the property once 
fally veſted in A's author; and he knew that that property muſt 
be tranſmiſſible by perſonal conveyances through ever ſo ma- 
ny hands, without being impeached by any latent obligation, 
which any of the intermediate diſponees might have come under, 


either to thceir*authors, or to third parties. 
The Purſuer, in this argument, is endeavouring to re-eſtabliſh 


an error, which has been long ago exploded, and which, if it were 


to be admitted, would pnt an end to all certainty in the tranſmiſſi- 
on of land-rights.-- Every one knows that they are tranſmitted 
every day from one to another, by diſpoſitions without infeft- 
ment ; and, after they have been carried on, through many hands, 


by ſuch ſucceſſive progreſs of perſonal rights; at laſt, a purcha- 


ter or creditor makes up a complete title by infeftment. If pri- 
vate 


E 


rate. deeds granted by any of the intermediate authors, ſhould be 


effectual againſt the purchaſer who had acquired the property of 


the lands, no purchaſer could ever be ſecure, as it is impoſlible 


for him to know, Whether ſuch private deeds or obligations may 
not have been granted by ſome one or other of his intermediate 
authors. There is no record by which ſuch deeds can be known: 
So the conſequence of the Purſuer's doctrine would be, to put all 
ſuch lands, which have once paſt through different hands by perſo- 
nal conveyances, altogether extra commercium, and to render the 


boaſted certainty of our land- rights, and the ſecurity of the records 


as to ſuch lands, of no effect whatſoever. . 
It is unneceſſary to enlarge upon the abſurd conſequences that 


would follow from this doctrine, as your Lordſhips had them fully 


under your view not many years ago, and did with great ſolemni- 


ty ſettle this point upon fo ſolid a foundation, as has never ſince 
that time been attempted to be ſhaken or called in queſtion. 


The cale referred to, was betwixt William Bell of Blackwood- 
houſe, and John Gattſhore merchant in Glaſgow, who competed 


anent the right of a tenement in Kelſo, which had been purchaſed 
at a Judicial ſale by Alexander Oliphant ;. and he, without infe ft- 
ing, diſponed the ſame to William Chatio. William Chatto gran- 
ted a diſpoſition in 1732 to Blackwood: houſe, and John Gart- 
ſhore afterwards adjudged from Chatto in 1734, and was infeft, 


Blackwood-houle inſiſted, that, by his diſpoſition, Chatto was 


denuded of the perſonal right, which was all that was in him, and 
that it ought to prevail againſt Gartſhore's ſubſequent Adjudicati- 
on and Infeftment ; but your Lordſhips over-ruled his plea in the 


June 27. 
1737. 
Bell contra 
Gartſhore, 
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moſt ſolemn manner, after a hearing in preſence, and Informati- 


ons; and were fo clear in it, that an eiaborate Petition offered for 
Blackwood-houſe, againſt the Interlocutor, was refuſed without 


Anſwers. 


As long as the law ſo ſtands; and it has not been doubted of | 


ſince that time; it will not be poſſible to overturn the right of a 


purchaſer or creditor, upon any private obligation which might 
have 
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have been granted by his author, who "conveyed the lands 


when he had only a perſonal title. Had Nathaniel Gordon gran- 


ted an obligation to convey Dreghorn's Adjudication to the heirs 


of Tailzie, "which'is much ſtronger than the Purſuer can figure the 
caſe, let him conſtruct the Taflzie s he will; yet ſuch obligation 


could have no effect againſt his creditors or ſingular ſucceſſors denu- 


ding bim of the right he had to the lands by Adjudication and 


Infeftment; elſe there would be an end ar once of all the ſecuri- y 


of our real rights and records, the moſt boaſted and envyed 


part of the law of this country. 

Your Lordſhips have already heard, that the deceaſed Alexander 
Murray cf Broughton did, in the year 1746, expede a Charter 
and Infeftment under the Great Seal, upon the Adjudication 


which he had led in 1735, in implement of his minute, and in 


payment of his debts. But, ſuppoſing no ſuch Infeftment had 


been expede, the creditors are adviſed, that the Adjudication itſelf 


would be ſufficient to fecure them againſt the effet of a latent 


Tailzie. Where the competition is between two onerous rights, 


the firſt Infeftment determines the preference, as both are in pari 
caſu; both are in damno vitando. But, when the legiſlature con- 
deſcended to indulge the humour of the nation in eſtabliſhing per- 
petuities by intails, it never intended that they ſhould be made a 
handle to ſurprize creditors, by ſtarting out of their lurking places, 
and all at once appearing upon record, while the creditors were 
going on in courſe of their diligence. While an intail is kept la- 
tent, without infeftment or regiſtration, creditors are in bona fide 


to contract with an heir, who has a feparate title upon which h's 


right to the lands may be defended, and will be ſecure if they are 
going on in diligence, altho' it ſhould not be fully completed be- 
fore infeftment or regiſtration of the Tailzie, 

So it is provided moſt exprefly by the ſtatute, which declares, 
That ſuch Tailzies ſhall only be allowed, in which the irritant 


clauſes are inſert in the Saſines, and in the Record. And it is on- 
| | ly 
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ly, upon being ſo ert, that the ſtatute declares. them to be real 
and effectual againſt creditors, compriſers, adjudgers, and ſingu- 
lar ft ſucceſſors, "Tei is plain that, until they are ſo inſert, the clan- 
(cs have no more effect againſt creditors, or ſingular ſucceſſors, 
than if they were not contained in the Tailzie. The heirs of 
Tailzie cannot object to the credicors that they are not infeft up- 
on their Adjudications. Their Adjudications are equally good a- 
gainſt them, as if they were completed by infeftment; becauſe 
the ſtatute has deelared, that until the Tailzie is completed as 
there directed, it ſhall have no effect againſt creditors adjudging. 
And therefore Mr. Murray's right in competition with this la- 
tent Tailzie, is fully ſupported upon two grounds; Imo, That his 
Adjudication being completed by charter and infeftment, it eſta- 
bliſhed in him a full right of property to the lands, upon Dreg- 
horn's Charter of Adjudication, now 70 years old, which would 
compete even with an onerous title upon which no infeftment 
had been taken. 2do, That, even Jaying aſide the charter and in- 


feftment, the Adjudication itſelf was ſufficient to give a title to 


the property of the lands eſtabliſhed in Dreghorn, by the charter 
1693, in oppoſition to this latent Tailzie, which, by the expreſs 
proviſo in the ſtatute, could have no effect againſt adjudging cre- 
ditors until it appeared upon record. 

That it does not appear, that Mr. Murray of Broughion did 
not contract with Nathaniel or Alexander Gordons upon the 


faith of the Adjudications and infeftment 1693, to which they 


had right, nor that he meant to inſiſt either upon theſe Adjudica- 
* tions, or upon the Minute of Sale 1728: But on the contrary, 
after leading the Adjudication, both upon the minute and for 


payment of his debts, he brought a Proceſs of Ranking and Sale, 


* by which he muſt be underſtood to have paſſed from any right 
of the lands he bad by the Minute, and from theſe expired diligen- 
ces, and to have agreed that the eſtate ſhould be ſold for payment 
of the debts, in fo far as the debtors had power to contract; and 


in all the debate betwixt the heir and the creditors, which was 
G * terminated 


OBJECTI- 
ON III. 


ANSWER 


. 


* terminated by the above Interlocutor 1753, no mention is made 
* of theſe expired Adjudications and Infefiment 1693; which if 
it had been, Nathaniel's title to the eſtate gave him an unlimited 
* right of property, and was at once ſufficient for Broughton and the 
* creditors ad victoriam cauſe. This is real evidence that Broughton 


knew nothing of this abſolute right which is now endeavoured to 


* be ſet up in the perſon of Nathaniel.“ 
But this Objection is founded chiefly. upon a 8 in fact; 


for Alexander Murray of Broughton, who entered into the Minute 


of Sale with Alexander Gordon, anent a part of the citate, in 1728, 

and became creditor to him in further conſiderable debts ; upon all 
which he adjudged the eſtate in 1735, and expede a Charter and 
Infeftment in 1746, had deceaſed before the competition was car- 
ried on betwixt the heir and the creditors in 1752 and 1753, and 
his fon James Murray, now of Broughton, who ſucceeded to him, 
knew nothing of theſe Adjudications and Infeftments, upon the 
faith of which his father had contracted; and it ſurely cannot be 
imputed to him that he did not found upon titles in the perſon of 
his father's author, of which he was ignorant: Had he even been 
ignorant of the nature of the tranſaction made by his father in his 
infancy, this could not hurt him, far leſs can it prejudge him that 


he did not know the titles that had been made up to the lands, and 


convgyed to his author a great many years before he was born. 
This cannot preclude him now, when he is come to the know- 

ledge of theſe titles, to found upon them, as his father would 

have done if he had lived; there is no reaſon to doubt that his fa- 


ther knew of the unlimited titles in Alexander Gordon's perſon ; 


elſe, why would he have entered into a Minute of Sale with him, as 


. abſolute proprietor of the eſtate, or lent him-ſuch large ſums of 


money, if he had imagined he was fettered by a Tailzie? And all 


| his after- conduct gives further evidence on this point: When he 


could not obtain either payment of his debts or performance of the 


Minute of Sale ; he led an Adjudication for implement of the one, 


and payment of the other, upon which he expede a Charter and 
Infeftment 


SS 


Infeftment, and thereafter + dit a Proceſs of Ranking and Sale: 


Thefe ſteps of diligence cannot be conſtructed a paſſing from the 
Minute of Sale; on the contrary, they were the only legal means 
he could uſe to obtain implement of it, or damages, incaſe it was 
not implemented: The only method by which he could compel] ei- 
ther the one or the other was by Adjudication and Infeftment, upon 


which he would have entered into poſſeſſion of the lands if his 


debtor had been owing no other debts; but as he was involved in a 
variety of other debts, beyond the value of the eſtate, it was neceſ- 
fary to bring a Proceſs of Ranking and Sale, by which he might re- 


cover what was due to him in concurrence with other creditors, as 


far as the debtor's eſtate could afford it. | 
And it is ſurely abſurd to plead, that Broughton, by raifing a 


Proceſs of Ranking and Sale, could mean to paſs from the expired 


Adjudications that were in his debtor's perſon Theſe had become 
irredeemable titles of property, forty years before that proceſs was 
raiſed ; and they were the true foundation upon which the proceſs 
was built, as the creditors were thereby entitled to ſell the lands, 
of which their debtor was unlimited proprietor, for payment of 
their debts. 

That Broughton was a party in the proceſs 1753, and concur- 


red with the other creditors in objecting to the Tailzie, that it 


had not been recorded in terms of the act 1685; That this ob- 
jection was repelled by the above Interlocutor of the 21ſt No- 
vember, 1753; and it was found that the heir in poſſeſſion might 
law fully contract debts, to the extent of the half of the value of 
* the eſtate, and conſequently, as to the other half, the Tailzie was 


OBJECTI- 
ON 1V, 


found effectual againſt the creditors ; That this is a res judicata 


upon the point, confirmed by two conſecutive Interlocutors, and 


© cannot now be altered.“ 
It is anſwered, that theſe Interlocutors were given in the Proceſs 


of Ranking and Sale, upon the compearance firſt of Alexander Gor- 


don the apparent heir, who founded on the Tailzie, and thereafter of 
William Gordon Writer to the Signet his uncle. The creditors ob- 


ANSWER, 
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jected that it was not recorded ; and the WA anſwered, that it was 
ſigned by the Tailzier before the date of the ſtatute, The credi- 
tors replied, that tho? it was ſigned by the Tailzier in 1684, yet 
the witneſſes did not fign till the year 1688, and therefore it was 
not completely executed til] after the ſtatute: The Court pro- 
nounced the above Interlocutor ; but 30 extract has ever procee- 
_ ded upon it. 

It is obvious, thac this Interlocutor, pronounced in a different 
proceſs, can be no res judicata in the preſent caſe. This is a pro- 
ceſs of a quite different nature, brought by Sir Thomas Gordon, 
to declare an irritancy againſt his nephew Alexander Gordon, 
who was the creditors party in that former proceſs, Mr. Murray 
here defends his right upon quite different titles, viz. The expired 
Adjudications and infefrment, conveyed to Nathaniel and Alexan- 


der Gordons, with whom his father contracted, and from whom 


he purchaſed. Thele titles were not once founded on in the 
Proceſs of Ranking and Sale; and as they eſtabliſh an unlimited pro- 
perty in the perſon of Nathaniel and Alexander Gordons, it is evi- 
dently of no moment, whether the Tailzie is {ſuppoſed to have 
been executed before or after the act 1685. That point was ſo- 
lemnly determined by your Lordſhips, and affirmed by the Houſe 


-of Lords, in the late caſe of the creditors of Rothes, that a Tail- 


zle, whether executed before or after the act, can have no effect 
againſt creditors, if it is not recorded; and thereupon the credi- 


tors of the heir of Tailzie, have recovered their debts out of the eſ- 


tate, tho? the irritant clauſes were ingroſſed in his titles; much leſs 
can it be doubted, that an unrecorded Tailzie can have no effect 
againſt the creditors of an heir, who was poſſeſt of titles of pro- 
perty that were clogged by no limitation, as in the preſent caſe. 
Had theſe titles been founded on in the Proceſs of Ranking, there 
is no doubt, your Lordſhips would have given the ſame judgment: 


And the interlocutor there given, upon an imperfe view of the caſe, 


cannot preclude your Lordſhips in this new proceſs, at the inſtance 
Of a different party, to give the judgment as the law directs, now 
8 when 


1 
when the neceſſary titles, on which the queſtion falls to be tried, | 
are fully laid before you. | 1 
That, alongſt with the Proceſs i Ranking and Gale, raiſed by oBJECT1- | 
Mr. Murray of Broughton, a Proceſs of Improbation was allo ON V. 
* raiſed, in which a Decreet of Certification was afterwards ex- 
* tracted; and, as the adjudications - now founded on, with the 
charter and infeftment 1693, were not produced in that impro- 
* bation, they are cut off by the Certification.“ 
But the anſwer is obvious: The end of a Proceſs of Improba- ANSWER. 
tion, brought by creditors alongſt with the Ranking, is to ex- 
clude all other debts and deeds of the debitor that may interfere 
with them in recovering payment; but by no means to exclude 
the titles in their debitor's perlon, which are ſo far from hurting 
them, that, on the contrary, they are abſolutely unneceſſary to 
their attaining the end of their action, which is the recovering of 
payment of their juſt debts out of the price of his eſtate. 
* That Mr. Murray of Broughton is inſiſting in this claim, not oBJECTI- 
for his own behoof, but for behoof of Alexander Gordon N VI. 
the apparent heir of Tailzie, who has acquired his predeceſſor's 
* debts, at eaſy rates, after the Tailzie was ſuſtained by the Inter- 
* locutor 1753, and is now endeavouring to extend them to the 
full amount, in order to diſappoint the action brought at the in- 
ſtance of Sir Thomas Gordon the Purſuer.“ 


; The fact is denied, that Mr. Murray is under any obligation of uswER. 
2 | truſt to the ſaid Alexander Gordon; and therefore it is unneceſſary 

0 to argue upon the conſequences. At the ſame time, if it were ſup- 

5 poſed that Alexander Gordon had acquired any of the creditors 

- debts, it docs not appear what objection could ariſe to the Purſuer 


. upon that ground, as nothing is to hinder the debts to ſubſiſt in his 
perſon, as well as any other; and it could not but be thought more 
equitable, that the eſtate ſhould be held by the creditors or their 
"= aſſignee, than that it ſhould be carried off by the Purſuer, to the 
: forfeiture both of the creditors and of the apparent heir, who was 
preferable in the —— both by the rules of law and by the 
H will 
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will of the Tailzier, and who has been guilty: of no o faul that can 


deſerve any puniſhment. 
And therefore, upon the whole, as the debts ay to Mr. Murray 


and the other creditors, far exceed the value of the eſtate; as their 
debitors Nathaniel and Alexander Gordon had in their perſon an- 
irredeemable title of property, to which no objection can be made, 
with other a judications for debts equal to the value of the lands, 

it is hoped, that theſe titles will not be overturned upon a latent - 


Tailzie, which appeared in no record, in order to give the benefit 
of a penal irritancy to a remoter heir, to the excluſion of the deſ- 


cendents of the neareſt; but that the diligence. of the creditors will 
be found effectual to exclude this Nee in terms of the Lord Ordi- | 


nary's Interlocutor. 
In e where, &c. 
1 1a FERGUSON. 


